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(i) 
STATEMENT OF QUESTIONS PRESENTED 
I 

Whether the Court committed prejudicial error in permitting 
testimony by a police officer to the effect that a defendant, William 
R. Dean, had made certain statements about one or more of the other 
defendants, some of which were in the other defendants’ presence and 
the further statement elicited from the witness by the Court and the 
prosecutor to the effect that the defendant, Kornegay, about whom the 
remarks were made, said nothing, where the Court has charged the 
jury as follows, "and I am instructing the jury therefore that his 
(Kornegay's) failure to say something about it except what he did Say, 
namely, that he had nothing to say, is not evidence of any kind, any 
character at all against Kornegay. He wasn't called upon to answer 
anything." | 

0 : 

Whether the statement of the prosecutor to the effect that "We 
take the position, members of the jury, that Kornegay was the backer 
of that particular operation, members of the jury," is fatally prejudi- 
cial, notwithstanding the Courts charge that such statement should be 
disregarded, where there was in fact no evidence to support the state- 
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ment. | 
m1 : 

Whether there was a proper breaking and entering by the police 
officers of premises 1242 Florida Avenue, N.E., notwithstanding the 
fact that said officers were armed with a search warrant by giving a 
timely notice of their presence and purpose. 

IV : 

Whether the statements of William R. Dean, made about 4:30 
P.M., on the day of his arrest about 2:25 P.M., came within the 
Mallory decision. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 





No. 14, 016 
No. 14, 017 


JOHN R. KORNEGAY 
and 
WILLIAM R. DEAN, 


Vv. 
UNITED STATES OF AMERICA, 
Appellee | 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The defendants were convicted on the first, seventh and twelfth 
counts for indictment charging violations of Title 22, Section 1501, 
1505, and 1502, of the District of Columbia Code. The defendant 
Kornegay was sentenced from six (6) to eighteen (18) months. The 
defendant William R. Dean was sentenced to four (4) months to four- 
teen (14) months. 
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The jurisdiction of this Court is invoked under 28 U.S.C. Section 
1291 and Rule 37 of the Federal Rules of Criminal procedure. 


STATEMENT OF CASE 


On November 17, 1955, defendants William R. Dean and John R. 
Kornegay were arrested in premises numbered 1242 Florida Avenue, 
N. W. The arresting officer broke open the door abcut 2:30 P.M., on 
this date and in the presence of these defendants, found certain para- 
phernalia identified as material used to conduct a numbers operation. 
The officers were in possession of search warrants for said premises 
arising out of previous observation of the defendants according to their 
testimony and affidavits. 


The defendants were taken to police headquarters where certain 
statements were alleged to have been made by the defendant Dean approxi- 
mately two hours after his arrest, said statements referring to some of 
the other defendants and about the operation at 1242 Florida Avenue, N. E. 


Appellants were brought before the Commissioner subsequent to 
the statements made by defendant Dean and charged with violation of 
Title 22, Section 1501, 1502 and 1505 of the District of Columbia Code, 
inter alia. At the trial the defendant Kornegay was convicted of vio- 
lation of Title 22, Section 1501, 1502. The defendant Dean was con- 
victed of violation of Title 22, Sections 1501, 1502, and 1505. 


During the trial the Court,over counsel's objection, permitted 
a police officer to relate that defendant Dean had made certain state- 
ments about defendant Kornegay and that defendant Kornegay had not 
denied or affirmed these statements. The precise nature of the state- 
ments were not revealed. (R. 82-90) 


The Court charged the jury as follows: "And I am instructing 
the jury therefore that his (Kornegay's) failure to say something about 
it except what he did say, namely, that he had nothing to say, is not 


evidence of any kind, any character at all against Kornegay. He wasn't 
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called upon to answer anything. The Court overruled an objection to 


this charge. (R. 89) ! 





In the rebuttal argument to the jury the prosecuting attorney 
stated that the Government took the position that defendant Kornegay 
was the backer of that particular operation. Counsel objected asking 
for a mistrial. The Court denied the motion but advised the jury to dis- 
regard the remark of the prosecutor. The prosecutor replied in open 
court, "well all of it is for your consideration" and then proceeded with 
his closing argument. (R. 406, 407) : 

STATEMENT OF POINTS | 
I 

The statement of the prosecuting attorney to the effect that "We 
take the position, members of the jury, that Kornegay was the backer 
of that particular operation, members of the jury,” and followed by the 
statement after the Court's admonition to the jury to disregard this re- 
mark, that it is all to be considered, constituted fatal prejudicial error. 


I 
That the entry of the officers at 1242 Florida Avenue, N. E. was 
improper, notwithstanding the search warrant, in that they did not 
properly identify their cause or to allow reasonable response. 
mm 
That the admission into evidence of the statements of William 
R. Dean, coupled with Court's charge to the jury relating thereto was 
highly prejudicial in that there had been reasonable objection in order 
to ascertain the admissibility of the statement of William R, Dean, 
alleged to have been made in the presence of an officer. All indications 
were manifest that the said William R. Dean had not at that time been 
brought before a committing magistrate. (R.82-90) : 








SUMMARY OF ARGUMENT 
I 

Although the Court advised the jury to disregard the remarks 
of the prosecuting attorney to the effect that the Government took the 
position that John R. Kornegay was the backer of this operation there 
was an inference of guilt present which could not be removed from the 
minds of the jury and which added to the burden of the presumption 
against John R. Kornegay that he was not in fact operating a lottery. 
It gave the impression to the jury that there was some paramount evi- 
dence exceeding the degree of evidence available against the other de- 
fendants. The error is sufficient to warrant retrial. 


pa 

Although officers are armed with a search warrant, it is not 
unreasonable to expect, and the law requires that they properly iden- 
tify their purpose of entry prior to forceful entry. Officers cannot and 
should not be allowed to make a perfunctory complaint with this rule and 
their failure to properly identify their purpose and allow reasonable 
response assumes blanket authorization by a search warrant to commit 
a breaking and entering. The fruits of such an entry may not be used 
in the trial of a cause and if used constitute error for which a reversal 
may be had. 


Il 

The admission into evidence of the statement of the police offi- 
cers that Dean had made certain statements about Kornegay, should have 
been taken outside of the presence of the jury. Once the statements 
were made in the presence of the jury irreparable harm was done for 
which a new trial may be had. The Court should have ascertained in 
the absence of the jury whether statements made by Dean fell within the 
ruling in the Mallory case. The error committed contributed a fatal 


denial to substantial rights of appellants for which a new trial may be 
had. (R.82-90) 


>» PDP P yy gy fb & 


ARGUMENT 
x ! 

The statement of the prosecutor (Tr. 406, 407) alleging defendant 
Kornegay to be the backer of this operation was not cured by the charge 
to the jury (R. 406-407). Mr. Justice Jackson, concurring in Krulewitch 
v. United States, 1949, 336 U.S. 440, 453, 69 S. Ct. 716, 723, 93 L. Ed. 790 
said: * * * * The naive assumption that prejudicial effects can be over- 
come by instructing to the jury, Cf. Blumenthal v. United States, 332 
U.S. 539, 559, all practicing lawyers know to be unmitigated fiction. 

The reference to the unknowing jury is to the effect that there is some 
information peculiarly within the knowledge of the Government which 
could have been shown by competent evidence. (R. 406, 407) : yy, 


The statement of the prosecutor produced the effect of an unfair ff 
FZ, 
burden upon the defendant Kornegay. Watson v. United States, 98 U Wi 
App. D.C, 221, 234 F.2d 42. Stewart v. United States, 94 U. S. App 


D.C. 293; Lee v. United States, 37 App. D.C. 442. | fi 





0 , 
| 
The forceful entry by police officers armed with a warrant with- 
out proper explanation is an invalid or a search without a warrant and 
the exercise of such indiscretion should result in a new trial. 


In Polmer v. King, 1914, 41 App. D.C. 419, 425, this Court said: 
“ * * when an officer in the execution of a writ finds an outer door or 

window slightly ajar, but not sufficiently so to admit him, he may open 
the door or window, provided he does not find it obstructed, | but if it is 
fastened or obstructed so as to require force to overcome the obstruc- 
tion, he may not use such force, for such an entrance would constitute 
breaking." The Court further stated the law to be: "He may enter either 
an open outer door or window provided it can be accomplished without 
committing a breach of the peace; he may then, after request and refusal, 
break open any inner doors belonging to the defendant in order to take the 
goods.“ | 
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Where police officers having a search warrant knock open a 
door, failing to announce that they are police officers and that they are 
authorized to enter premises under search warrant, the entry is un- 
lawful and the evidence obtained is inadmissible. 18 U.S.C.A. 3109, 
Woods v. United States, 99 U.S. App. D.C. 351, 240 F.2d 37. Per- 
functory compliance by opening the door while momentarily thereafter 
forcing an entry will not suffice. (R.128, 172, 188) 


The constitutional guaranty against unreasonable searches and 
seizures extends to the innocent and guilty alike and marks the right of 


privacy as one of the unique values of our civilization. U.S.C. A. Const. 
Amend. 4. McDonald v. United States, 69 S. Ct.191, 335 U.S. 451, 
93 L. Ed.153; United States v. Jeffers, 342 U.S. 48, 72S. Ct.93. 


In the absence of exceptional circumstances the Fourth Amend- 
ment prohibits both unreasonable seizure and searches and its protec- 
tion extends both to houses and effects. Accarino v. United States, 85 
U.S. App. D.C. 395, 179 F.2d 456; Gatewood v. United States, 93 U.S. 
App. D.C. 226, 209 F.2d 789. 


at 

The Court erred in permitting the testimony of Officer B. M. 
Jefferson, included within the transcript of proceedings from page 82 
to 90. The Court in effect permitted the Government to do indirectly 
that which the Court apparently did not desire or did not think proper 
for the Government to do directly. Request was made by counsel for 
defendant at page 84 of the record for the testimony of the witness 
Jefferson to be first taken out of the presence of the jury to ascertain 
its admissibility. Over counsel's objection the Court, at page 86 of 
the record asked the witness whether or not the defendant, Dean, had 
made any statement with respect to whether or not the numbers game 
was being operated in that apartment and the witness replied that the 
defendant Dean had made a statement to that effect at a later time con- 
cerning the other defendants. All this was done in open court in the 
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presence of the jury while the court was attempting to ascertain whether 
the testimony should be admitted after having previously ruled in effect 
that no statements were to be made concerning the other defendants. 





The Court then, at page 88 of the record and in open court before the 
jury asked the witness whether or not the defendant Kornegay had denied 
the statements made against him. By the Court asking such a question 
there was in fact an inference that the defendant Kornegay should have 
said something and in effect constituted an inference by virtue of the 
silence of the defendant Kornegay which was not cured by the charge to 
the jury made immediately thereafter by the Court. (R.89) Stewart v. 
United States, 94 U.S. App. D.C. 293. None of the testimony was per- 
mitted by the Trial Court to be first tested out of the presence of the 
jury for a determination or to whether or not the alleged confession of 
the Defendant Dean was invalid by virtue of improper detention or re- 
quested by counsel. (R.84) 


CONCLUSION 

; | 

The trial court did not cure the adverse effects of the prosecutor's 

statement to the effect that John Kornegay was the backer of) the opera- 
tion by advising the jury to ignore such remark. The defect; was fatal 


and a new trial should be had. ! 


0 | 

The use of the paraphernalia seized at 1242 Florida Avenue, 
N.E., should be excluded from the admission into evidence as the re- 
sult of an unlawful entry. | 





mi | 

There was fatal error in allowing the officer to testify as to the 

statements made by Dean over the objection of counsel for the purpose 
of determining whether there was a violation of the Mallory decision. 
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The charge to the jury was defective in that it constituted a comment 
upon the failure to testify which gave rise to improper inference. 


For the reasons submitted the conviction of John Kornegay and 


William R. Dean should be reversed and a new trial granted. 


a 


Respectfully submitted, 


> 


CARROLL F. TYLER 


613 F Street, N. W. 
Washington, D. C. 


Attorney for Appellant 
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JOINT APPENDIX [Filed Dec. 6, 


UNITED STATES COMMISSIONER 
DISTRICT OF COLUMBIA 


RECORD OF PROCEEDINGS IN CRIMINAL CASES 
BEFORE: CYRIL S. LAWRENCE, U.S. Court House, Wash. 1, D.C. 
Commissioner's Docket No. 22, Case No. 10, 543 | | 
Complaint filed on Nov. 17, 1955 by Burtell Jefferson, Generalee Robinson, 
& Tarver J. Thomas. ! 


Official title: Pvts. Morals Div. MPDC, charging violation of United 
States Code, Title Section , on. * 19 4, at 





Washington in the division of the ! 

district of Columbia as follows: *Nov. 3 to Nov. 15, 1955 T. 22 D.C. Code, 
secs. 1501, 1502, unlawfully set up and promote a policy lottery and 
possess number slips. ; 

WARRANTS ISSUED: | | 

Date: Nov. 17,1955 - Warrant for John Robert Kornegay (John Doe #6) 

to (name and title of officer) U.S. Marshal | 

Substance of return: arrest of John Robert Kornegay on November 18, 
1955. | 


PROCEEDINGS ON FIRST PRESENTATION OF ACCUSED TO COM- 
MISSIONER: 


Date: Nov. 18, 1955 - Arrested by U.S. Marshal on warrant of 
Comm. Lawrence 


Appearances: ! 
For Accused: Wesley S. Williams 

Proceedings taken Complaint prepared. Defendant was informed 
of the complaint and of his right to have a preliminary hearing and to re- 
tain counsel. Defendant was not required to make a statement and was 
advised that any statement made by him may be used against «him. De- 
fendant was advised of his right to cross-examine witnesses against 
him and to introduce evidence in his own behalf. | | 

Outcome - Ctd. to Dec. 1,1955, 10am, req. of Govt. 


Bail fixed: November 18, 1955, Amount $1, 000. 00 Bonded Novem- 
ber 18, 1955, by cash deposited by (name) 
transmitted to clerk of district court (name) - Perry W. Howard, Jr., 
address 512 5th St. N. W. - justified by affidavit dated November 18, 1955. 
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PRELIMINARY EXAMINATION: 

Date: Dec. 1, 1955 Appearances for: 

United States: (Name) Alexander Stevas 

Accused (Name): Wesley S. Williams 

Proceedings taken - Def. Waived Preliminary Hearing. 

Outcome: Def. Held for Grand Jury. 

Bail fixed December 1, 1955, amount, $1,000.00, bonded 
December 1, 1955, by cash deposited by (name) - 
transmitted to clerk of district court [or] by surety (names): Perry W. 
Howard, Jr. - Address: 512 5th St., N.W. who justified by affidavit 
December 1, 1955. 

Made this 5th day of December, 1955 

Transmitted to Clerk of United States District Court for the 

district of Columbia, December 5, 1955. 


/s/ Cyril S. Lawrence 
United States Commissioner. 


* * * 


[Filed Dec. 6, 1955] 


Complaint 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) Commissioner's Docket No. 22 


) Case No. 10, 543 
ve ) Complaint for Violation of: 
C. Title 22 


JOHN DOE #6 ) D- 
Col.; male, med. brown skin, 5'-8", ) Section 1501 and 1502 
195 lbs, mixed gray hair, wears glasses ) 


JOHN ROBERT KORNEGAY ) 
BEFORE: Cyril S. Lawrence, U.S. Courthouse, Washington, D.C. 

The undersigned complainant being duly sworn states: 

That on or about Nov. 3, 1955 to Nov. 15, 1955, at 1242 Florida 
Avenue, N.E. (Apt. 2-B), in the District of Columbia, the above-des- 
cribed John Doe #6 did unlawfully set up and promote a policy lottery 
and possess numbers slips. 
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And the complainant further states that he believes that Pvts. 
Burtell M. Jefferson, Tarver J. Thomas, and Generalee Robinson, 
MPDC, Morals Division, are material witnesses in relation to this charge. 


/s/ Pvt. Generalee Robinson, MPDC 
Morals Div. /s/ Pvt. Burtell M. Jefferson 
MPDC, Morals Div. 


/s/ Pvt.Tarver J. Thomas 
MPDC, Morals Div. 


WURAT | ja/ yal 8. Laseenes 
United States Commissioner 
se ieeaelsgepcs nl aceasta aaa 
[Filed Dec. 6, 1955] | 
WARRANT OF ARREST 
To Carlton G. Beall, U.S. Marshal, D.C. or any person author -- 
izedto serve same: 
You are hereby commanded to arrest the above described John 
Doe #6, and bring him forthwith before the nearest available United 
States Commissioner to answer to a complaint charging him with: on 
Nov. 3, 1955 to Nov. 15, 1955 at Washington, D.C. did unlawfully set up 
and promote a policy lottery and possess number slips, in violation of 
D.C.C. Title 22, Section 1501 and 1502. : 


Date: November 17, 1955 /s/ Cyril S. Lawrence 
United States Commissioner 


Received Nov. 18,1955 at Wash. D.C., and executed by arrest of 
John Robert Kornegay at Washington, D. C. on Nov. 18, 1955. 


Date: November 18, 1955 /s/ Carlton G. Beall 
U. S. Marshal |: 
District of Columbia 


By /s/ Robert C. | Nantg 


Deputy 








[ Filed Dec. 6, 1955] 4 
16 RECORD OF ‘PROCEEDINGS IN CRIMINAL CASES 
THE UNITED STATES ) Complaint filed on Nov. 17, 1955 by 
vs. ) Burtell M. Jefferson and Tarver J. 
WILLIAM REGINALD DEAN ) Thomas 


e Official Titles: Pvts. Morals Div. MPDC, 

WARRANTS ISSUED: charging violation of United States Code, 
Date: Nov.17, 1955. Title Section , ou * 

| district of Columbia as follows: *Nov. 
ete bn ee 5 to Nov. 15, 1955 T. 22 D.C. Code, secs. 
and title of officer) U.S. 1501, 1502 unlawfully set up and pro- 
Marshal. mote a policy lottery and possess num- 
ber slips. 


Substance of return - arrest of William Reginald Dean on Nov. 18, 

Proceedi ng ate ie Exesentation of Accuged to Commissioner: 
¢ = ‘hes y U.S. Marshal on warrant of 
Comm. Lawrence. 

Appearances for accused: Wesley S. Williams. 

Proceedings taken - complaint prepared. Defendant was informed 
of the complaint and of his right to have a preliminary hearing and to re- 
tain counsel. Defendant was not required to.make a statement and was ad- 
vised that any statement made by him may be used against him. Defen- 
dant was advised of his right to cross-examine witnesses against him and 
to introduce evidence in his own behalf. 

Outcome: Ctd. to Dec. 1,1955, 10am, req. of Govt. 

Bail fixed November 18, 1955, amount, $1,000.00, bonded 
November 18, 1955; transmitted to clerk of district court (name) Perry 
W. Howard Jr., address 512 Sth St., N.W., who justified by affidavit 
dated November 18, 1955. 

* * * oe * 

37 [Received Nov. 25, 1555] 

RECORD OF PROCEEDINGS-MISCELLANEOUS 

Before Cyril S. Lawrence, U.S. Court House, Washington 1, D.C. 

This form should be used to record proceedings for which Forms 
AO 100 and AO 101 are not adapted, such as applications for search war- 
rants, extradition proceedings, depositions in civil cases, proceedings 
for the release of poor convicts, references in civil or admiralty cases, 
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attachments and subsequent hearings in internal revenue matters, pro- 
ceedings to settle or certify nonpayment of seamen's wages, | civil rights 
proceedings, detentions of witnesses on removal proceedings in connec- 
tion with criminal proceedings, if not included in Form AO 400, ete. A 
separate page should be used for each proceeding, showing the title of the 
case, its nature, and the date and nature of each step taken. 

Commissioner's Docket No. 22, Case No. 10,535 | 
SEARCH Violation | 


1242 Florida Ave. NE, Apt.2-B TT. 22D. C. Code 
(entire apartment 2-B) Wash. DC Sections 1501, 1502 


Occupants: Reginald Dean and ! 
Willie Mae Abrams | 


Search Warrant issued to U.S. Marshal, D.C. or any officer 
of the Metropolitan Police, D.C., upon the formal written 
application (affidavits) of Pvt. Tarver J. Thomas, MPDC; 
Pvt.Generalee Robinson, MPDC; Pvt. Burtell M. Jefferson, 
MPDC (Morals Div. ) | 

Nov. 22nd Search Warrant returned by Pvt. John W. Lockwood Morals 
Div. MPDC - Seizure on return attached hereto. 
Papers sent to District Court. 

(See cases nos. 10, 543 and 10, 544) 
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40 [Received Nov. 25, 1955] 
AFFIDAVIT FOR SEARCH WARRANT 
United States of America ) 





V. 


) 
1242 Florida Ave. N.E. Apt. ) 
2-B (entire apartment 2-B) ) 
occupied by Reginald Dean and ) 
Willie Mae Abrams. ) - 


Before Cyril S. Lawrence, U.S. Court House, Washington, D.C. 
The undersigned being duly sworn deposes and says: 
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That he has reason to believe that on the premises known as 
1242 Florida Ave. N.E., Apartment 2-B (entire premises apartment 
2-B) occupied by Reginald Dean & Willie Mae Abrams, in the District 
of Columbia, there is now being concealed certain property, namely 
lottery tickets, lottery policies, or any book, paper, memorandum, or 
device, used in setting up, promoting, or maintaining a policy lottery. 
The facts to sustain this are as set forth in the affidavit attached hereto 
and made a part hereof, which are in violation of D.C. Code, Title 22, 
Sections 1501 and 1502. 

And that the facts tending to establish the foregoing grounds for 
issuance of a Search Warrant are as follows: See the affidavit attached 
hereto and made a part hereof. 


/s/ Pvt. Tarver J. Thomas MPDC /s/ Pvt. Generalee Robinson 
M.P.D.C. 

/s/ Pvt. Burtell M. Jefferson 
M.P.D.C. 


[JURAT] : /s/ Cyril S. Lawrence 
United States Commissioner 


[Received Nov. 25, 1955] 
SEARCH WARRANT 

To U.S. Marshal, D.C. or any officer of Metropolitan Police 
DG. 

Affidavit having been made before me by Pvts. Geheralee 
Robinson, Burtell M. Jefferson, Tarver J. Thomas, Morals Div. 
M.P.D.C., . 

That he has reason to believe that on the premises known as 

1242 Florida Avenue, N.E. , Apartment2-B (entire apartment 2-B) 
occupied by Reginald Dean, in the District of Columbia there is now 

being concealed certain property, namely lottery tickets, lottery policies, 
or any book, paper, memorandum or device, used in setting up, promot- 
ing, or maintaining a policy lottery. The facts to sustain this are as set 
forth in the affidavit attached hereto and made a part hereof, which are 

in violation of D.C.C. Title 22, Sections 1501 and 1502; and as I am 
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satisfied that there is probable cause to believe that the property so des- 
cribed is being concealed on the premises above described and that the 
foregoing grounds for application for issuance of the search warrant exist. 

You are hereby commanded to search forthwith the place named 
for the property specified, serving this warrant and making the search 
at any time in the day or night and if the property be found there to seize 
it, leaving a copy of this warrant and a receipt for the property taken, 
and prepare a written inventory of the property seized and return this 
warrant and bring the property before me within ten days of: this date, as 
required by law. : 

Dated this 17th day of November, 1955 | 


/s/ Cyril S. Lawrence 
United States Commissioner 


47 RETURN 
I received the attached search warrant November 17th, 1955, and 
have executed it as follows: | | 
On November 17th, 1955 at 2:13 o'clock PM, I searched the pre- 
mises described in the warrant and 
I left a copy of the warrant with - left on premises (No Claimants) 
together with a receipt for the items seized. 
The following is an inventory of property taken pursuant to the 
warrant: 


$162. 26 in cash. | 
One "R.C. Allen" electric adding machine #1063809. | 
One "R.C. Allen” electric adding machine #1030722. 
One Underwood electric adding machine #901-662. | 
Quantity of horse bet slips, number slips and paraphernalia. 
One telephone (Li. 3-2767) (Above property buclaimed by 3 
defendants present). 


This inventory was made in the presence of Captain John B. Layton, 
Hulon Jones and John Kornegay and Robert Kilgo. 
I swear that this Inventory is a true and detailed account of all the 
property taken by me on the warrant. | 








/s/ Pvt. John W, Lockwood 


[JURAT ] dated Nov. 22, 1955. 
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53 [Filed in Open Court March 5, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impaneiled December 1, 1955, Sworn in on December 6, 1955 
The United States of America Criminal No. 250-56 


v. Grand Jury No. 1379-55 
1442-55; 1449-55; 1440-55; 


John R. Kornegay 1378-55; 1380-55; 1441-55 


Hulon Jones 

Henry C. Harris 
William E. Tanner 
Henry E. Larker 
Robert R. Kilgo 
William R. Dean 


The Grand Jury charges: 


Vio. 22 D.C.C. 1501, 1502, 
1505 26 U.S.C. 7262 


ee eee Net Nee ee ee ee Se ee Se” 


Continuously during the period from about October 17, 1955 to 
about November 17,1955, within the District of Columbia, John R. 
Kornegay, Hulon Jones, Henry C. Harris, William E. Tanner, Henry 
E. Larker, Robert R. Kilgo and William R. Dean were concerned as 
owners, agents and clerks, and in other ways, in managing, carrying 
on and promoting a lottery known as the numbers game. 
SECOND COUNT: 

On or about October 18, 1955, within the District of Columbia, 
Henry C. Harris sold and transferred to Generalee Robinson a chance, 
right and interest in a lottery known as the numbers game. 
THIRD COUNT: 

On or about October 26, 1955, within the District of Columbia, 
Henry C. Harris sold and transferred to Generalee Robinson a chance, 
right and interest in a lottery known as the numbers game. 
FOURTH COUNT: 

On or about November 3, 1955, within the District of Columbia, 
Henry C. Harris sold and transferred to Generalee Robinson chances, 
rights and interests in a lottery known as the numbers game. 
FIFTH COUNT: 

On or about November 10,1955, within the District of Columbia, 
Henry C. Harris sold and transferred to Generalee Robinson chances, 
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54 rights and interests in a lottery known as the numbers game. 


SIXTH COUNT: | 

On or about November 17, 1955, within the District of Columbia, 
Henry C. Harris -sold and transferred to Generalee Robinson a chance, 
right and interest in a lottery known as the numbers game. | 
SEVENTH COUNT: 

On or about November 17,1955, within the District of Columbia, 
John R. Kornegay, Hulon Jones, Robert R, Kilgo and William R. Dean 
knowingly had in their possession and under their control notations, 
records, receipts, tickets, certificates, bills, slips, tokens, papers and 
writings, used and to be used and adapted, devised and designed for the 
purpose of playing, carrying on and conducting a lottery known as the 
numbers game. | 
EIGHTH COUNT: 3 

On or about November 17, 1955, within the District of Columbia, 
Henry C. Harris knowingly had in his possession and under his control 
notations, records, receipts, tickets, certificates, bills, slips, tokens, 
papers and writings, used and to be used and adapted, devised and de- 
signed for the purpose of playing, carrying on and conducting a lottery 
known as the numbers game. : 

NINTH COUNT: ! 

On or about November 17,1955, within the District of Colymbia, 
Henry E, Larker knowingly had in his possession and under his control 
notations, records, receipts, tickets, certificates, bills, slips, tokens, 
papers and writings, used and to be used and adapted, devised and de- 
signed for the purpose of playing, carrying on and conducting a lottery 
known as the numbers game. 

TENTH COUNT: 

On or about November 17, 1955, within the District of Columbia, 
William E. Tanner knowingly had in his possession and under his control 
notations, records, receipts, tickets, certificates, bills, slips, tokens, 
papers and writings, used and to be used and adapted, devised and de- 
signed for the purpose of playing, carrying on and conducting a lottery 


| 
| 
| 
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35 known as the numbers game. 


ELEVENTH COUNT: 

Continuously during the period from about October 17, 1955 to 
about November 17, 1955, within the District of Columbia, Henry C. 
Harris did knowingly, as lessee, agent, operator and occupant, maintain, 
aid and permit the maintaining of a gambling premises located at 718 
Lamont Street, Northwest. 

TWELFTH COUNT: 

Continuously during the period from about October 17, 1955 to 
about November 17, 1955, within the District of Columbia, William R. 
Dean did knowingly, as lessee, agent, operator and occupant, maintain, 
aid and permit the maintaining of a gambling premises located at 1242 
Florida Avenue, Northeast. 

THIRTEENTH COUNT: 

Continuously during the period from about October 17, 1955 to 
about November 17, 1955, within the District of Columbia, John R. 
Kornegay engaged in the business of accepting wagers, and, by reason 
of such activity, was required by law, on or before the period beginning 
October 17, 1955 and ending November 17, 1955, to pay to the Director of 
Internal Revenue for the Internal Revenue Collection District of Maryland 
the occupational tax of $50.00 imposed by Title 26, United States Code, 
Section 4411, on persons engaged in receiving wagers; and at the time 
and place aforesaid the said John R. Kornegay did fail to pay the said 
special tax to the said Director of Internal Revenue in violation of Title 
26, United States Code, Section 7262. 

FOURTEENTH COUNT: 

Continuously during the period from about October 17, 1955 to 
about November 17,1955, within the District of Columbia, Hulon Jones 
engaged in the business of accepting wagers, and, by reason of such 
activity, was required by law, on or before the period beginning October 
17,1955 and ending November 17, 1955, to pay to the Director of Internal 
Revenue for the Internal Revenue Collection District of Maryland the 
occupational tax of $50.00 imposed by Title 26, United States Code, 
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56 Section 4411, on persons engaged in receiving wagers; and at the time and 
place aforesaid the said Hulon Jones did fail to pay the said special tax 
to the said Director of Internal Revenue in violation of Title 26, United 
States Code, Section 7262. | 
FIFTEENTH COUNT: ! 
Continuously during the period from about October 17, 1955 to 
about November 17,1955, within the District of Columbia, Henry Cc. 
Harris engaged in the business of accepting wagers, and, by reason of 
such activity, was required by law, on or before the period beginning 
October 17, 1955 and ending November 17, 1955 to pay to the’ Director of 
Internal Revenue for the Internal Revenue Collection District of Maryland 
the occupational tax of $50. 00 imposed by Title 26, United States Code, 
Section 4411, on persons engaged in receiving wagers; and at the time 
and place aforesaid the said Henry C. Harris did fail to pay the said 
special tax to the Director of Internal Revenue in violation of Title 26, 
United States Code, Section 7262. 
SIXTEENTH COUNT: 
Continuously during the period from about October 17, 1955 to 
about November 17, 1955, within the District of Columbia, William E. 
Tanner engaged in the business of accepting wagers, and, by reason of 
such activity, was required by law, on or before the period beginning 
October 17, 1955 and ending November 17, 1955, to pay to the Director of 
Internal Revenue for the Internal Revenue Collection District of Maryland 
the occupational tax of $50.00 imposed by Title 26, United States Code, 
Section 4411, on persons engaged in receiving wagers; and at the time 
and place aforesaid the said William E. Tanner did fail to pay the said 
special tax to the said Director of Internal Revenue in violation of Title 
26, United States Code, Section 7262. 7 
SEVENTEENTH COUNT: : 
Continuously during the period from about October 17, 1955 to 
about November 17, 1955, within the District of Columbia, Henry E. 
Larker engaged in the business of accepting wagers, and, by reason of 
such activity, was required by law, on or before the period beginning 
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57 October 17, 1955 and ending November 17, 1955, to pay to the Direc- 

tor of Internal Revenue for the Internal Revenue Collection District of 
Maryland the occupational tax of $50.00 imposed by Title 26, United 
States Code, Section 4411, on persons engaged in receiving wagers; and 
at the time and place aforesaid the said Henry E. Larker did fail to pay 
the said special tax to the said Director of Internal Revenue in violation 
of Title 26, United States Code, Section 7262. 
EIGHTEENTH COUNT: 

Continuously during the period from about October 17, 1955 to 
about November 17,1955, within the District of Columbia, Robert R. 
Kilgo engaged in the business of accepting wagers, and, by reason of 
such activity, was required by law, on or before the period beginning 
October 17,1955 and ending November 17, 1955, to pay to the Director 
of Internal Revenue for the Internal Revenue Collection District of 
Maryland the occupational tax of $50. 00 imposed by Title 26, United States 
Code, Section 4411, on persons engaged in receiving wagers; and at the 
time and place aforesaid the said Robert R. Kilgo did fail to pay the said 
special tax to the said Director of Internal Revenue in violation of Title 26, 
United States Code, Section 7262. 
NINETEENTH COUNT: 

Continuously during the period from about October 17, 1955 to 
about November 17,1955, within the District of Columbia, William R. 
Dean engaged in the business of accepting wagers, and, by reason of 
such activity, was required by law, on or before the period beginning 
October 17,1955 and ending November 17, 1955, to pay to the Director 
of Internal Revenue for the Internal Revenue Collection District of 
Maryland the occupational tax of $50.00 imposed by Title 26, United 
States Code, Section 4411, on persons engaged in receiving wagers; and 
at the time and place aforesaid the said William R. Dean did fail to pay the 
said special tax to the said Director of Internal Revenue in violation of 
Title 26, United States Code, Section 7262. 


ATRUE BILL: /s/ Leo A. Rover 
is Ilegible Attorney of the United States in 
a and for the District of Columbia 
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[Filed March 9, 1956] 
PLEA OF DEFENDANT 
On this 9th day of March, 1956, the defendants John } R. Kornegay, 
Hulon Jones, Henry C. Harris, William E. Tanner, Henry E. Larker, 
Robert R. Kilgo, William R. Dean, appearing in proper person and by 
his attorney, Wesley S. Williams, being arraigned in open Court upon 
the indictment, the substance of the charge being stated to him, pleads 
not guilty thereto. | 
By direction of 


H. A. Selweinhekt 
Presiding Judge | 
: Criminal Court #T wo 
Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ C.J. Rumsay 
By /s/ George Donnegan Deputy Clerk 
Assistant United States Attorney 


/s/ T. Doran 
Official Reporter 


[Filed April 20, 1956] 


MOTION FOR RETURN OF SEIZED PROPERTY 
AND THE SUPPRESSION OF EVIDENCE 


Defendants Henry C. Harris and William R. Dean move the Court 
to direct that certain property, which on November 17, 1955, was seized 
from their respective premises, 718 Lamont Street, N. W. and 1242 
Florida Avenue, N.E., all in the District of Columbia, by members of 
the Metropolitan Police Department, be returned to them and that the 
same be suppressed as evidence in any criminal proceeding. The grounds 








for this motion are: : 

1. That the alleged search warrants for the search of said prem- 
ises are insufficient on their faces. ! 

2. That the alleged search warrants for said premines were 
issued without probable cause. 


| 
| 
i 
| 
| 
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3. That the searches and seizures made pursuant to said alleged 
search warrants were against their wills, illegal, unlawful, and in vio- 
lation of their constitutional rights. 

4. That the alleged search warrants were illegally executed. 

5. And for such other reasons as may be called to the attention 
of the Court at the hearing hereon. 

/s/ Wesley S. Williams 

[Certificate Of Service] 


RULING ON MOTION TO SUPPRESS 
66 [Filed June 25, 1956] 


June 25, 1956. 


Wesley S. Williams, Esq., 
506 Fifth Street, N. W., 
Washington 1, D. C. Attention: Mr. Caputy. 


United States Attorney, 
United States Court House, 
Washington 1, D. C. 


In re: Criminal No. 250-56 - U.S. v. Kornegay, et al. 
Gentlemen: 

Upon further consideration of the motion to suppress filed by the 
defendants Harris and Dean and argument of respective counsel thereon, 
I have concluded to deny the motion, the defendants having declined to 
support by any proof, either by way of affidavit or testimony the alle- 
gation of their motion that they are persons aggrieved within the terms 
of Rule 4i(e), F.R.Crim.P See: Lovette v. U. S., 230 F.2d 263, 264 
(CCA 5, 1956); Connolly v. Medalie, 58 F.2d 629, 630 (CCA 2, 1932); 
U.S. v. Daniels, 10 F.R.D. 225, 228 (D.C. N.J., 1950); U.S. v. 
Privinzini, 6 F. R. D. 207 (D.C. N. Y. , 1946); Rule 12(e)(4), F. R.Crim.P. 

The motion to dismiss Counts 13 through 19 of the indictment, 
charging violations of 26 U.S.C. Sec. 7262, for lack of venue, has been 
denied for the reasons stated in my memorandum in Criminal No. 284-56, 
U.S. v. Greene, et al. 
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Your motion to dismiss the indictment as a whole was with- 


drawn. 
Very truly yours, 


/s/ R. B. Keech 
Judge : 


VERDICT . 
70 [Filed May 24, 1957] ! 

On this 24th day of May, 1957, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, the 
hearing of which was respited yesterday; whereupon the said jury upon 
their oath say that the defendants John R, Kornegay, Henry . Harris, 
William E. Tanner, Henry E. Larker, and William R, Dean are guilty 
as indicted. These said defendants are referred to the Probation Officer 
of the Court and are allowed to remain on Bond pending sentence. 

' The said jury upon their oath say that the defendants Hulon Jones 
and Robert R. Kilgo are not guilty on all counts in which they are in- 
dicted; whereupon it is ordered that these said defendants be and the same 
are hereby discharged. ! 

By direction of 


/s/ Henry A. Schweinhaut 
Presiding Judge | 
Criminal Court #Five 


Present: HARRY M. HULL, Clerk 
United States Attorney 


By /s/ Victor Caputy . 
Assistant United States Attorney 


/s/ Dorothy Streeter 
Official Reporter 





[Filed July 1, 1957] United States v. John R. Kornegay 
JUDGMENT AND COMMITMENT 
On this 28th day of June, 1957 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Carroll F. 


Tyler, Esquire. : 
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IT IS ADJUDGED that the defendant has been convicted upon his 
plea of the offense of Violation of Section 22 of the District of Columbia 
Code, Sections 1501, and 1502, as charged in counts number one and 
seven and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

ff IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of Six (6) months to Eighteen (18) months. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Henry A. Schweinhaut 
United States District Judge 


[Filed July 1, 1957] United States v. William R. Dean 
JUDGMENT AND COMMITMENT 
On this 28th day of June, 1957 came the attorney for the govern- 


ment and the defendant appeared in person and by counsel, Wesley 
Williams, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offenses of Violation of 
Title 22 of the District of Columbia Code, Sections 1501, 1502, and 1505, 
as charged in counts no. 1,7, and 12 and the court having asked the de- 
fendant whether he has anything to say why judgment should not be pro- 
nounced, and no sufficient cause to the contrary being shown or appear- 
ing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 





| 
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IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Four (4) months to Fourteen (14) months. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 


officer and that the copy serve as the commitment of the deféndant. 


/s/ Henry A. Schweinhaut 
United States District Judge 





76 [Filed July 2, 1957] : 
+ NOTICE OF APPEAL | 
Name and address of appellant: William R. Dean, 1242 Florida 
Avenue, N. E. : 
Name and address of appellant's attorney: Wesley S.: | Williams, 
906 5th St., N. W. : 
Offense: 22-1501, -02, Oper. a Lottery, maintaining a gambling 
establishment. | 
Concise statement of judgment or order, giving date, and any 
sentence: 4-14 months sentence on indictment 6-28-57. 3 
Name of institution where now confined, if not on bail: District 
of Columbia Asylum and Jail. ! 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia from the above-stated 
judgment. . 
July 2, 1957 | 
Date Appellant 
/s/ Wesley S. Williams 
Attorney for Appellant. 
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17 [Filed July 3, 1957] | 
NOTICE OF APPEAL . | 
Name and address of appellant: John R. Kornegay, 1133 Euclid 
Street, N. W., Washington, D.C. 
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Name and address of appellant's attorney: 

Offense: Violation of 22 D.C. C. 1501, 1502, 1505; 26 U.S.C. 7262 

Concise statement of judgment or order, giving date, and any 
sentence: found Guilty as charged. 

Name of institution where now confined, if not on bail: On Bail. 

I, the above-named appellant, herey appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


June 3, 1957 /s/ John R. Kornegay 
Date ! Appellant 


[Filed December 19, 1957] 

DESIGNATION OF RECORD ON APPEAL 
Indictment. 

Arraignment and Plea 
Verdict. 
Judgment and Commitment (on each deft. ) 
Notice of Appeal (on each deft. ) 
Order extending time to docket record on appeal to 12/23/57 
Docket Entries 

All papers of Commissioner concerning defts. 
Motion to Dismiss. 


Motion for Return of Seized Property and Suppression of 
Evidence. 


Motion to Dismiss Indictment. 


Opposition to Defendants’ Motion for Return of Seized 
Property and the Suppression of Evidence. 


Opposition to Defendants’ Motion to Dismiss Indictment. 
Information as to Previous Conviction 

Letter from Judge Keech dated June 25, 1956. 
Defendants’ Instruction No.1 and No. 2. 

. Order for Return of Property 12/3/56 

Order for return of property 5/11/56 

Denial of Motion to dismiss, 5/21/56. 


| /s/ Carroll F. Tyler 
[Certificate of Service ] Counsel for Appellants 


i. 
2. 
3. 
4. 
3. 
6. 
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8. 
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CRIMINAL DOCKET 


UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Date Proceedings 


* sd * *! 


* 
1956 | 
June 22 No. 1, 2, 3, 4, 5, 6, 7; MOTION OF DEFENDANT to dismiss 


and to suppress and return heard and submitted. 





Praecipe withdrawing Motion of defendant to dismiss the 
indictment, filed. ! 

Attorney Wesley S. Williams present. 
KEECH, J. (Reporter-Spatzer) ! 
No. 1, 2, 3, 4, 5, 6, 7: Letter addressed to Wesley S. Williams 
in the nature of an ORDER DENYING defendant's motions 
to suppress and to dismiss Counts 13 through 19, FILED. 
KEECH, J. | 


* * * * * 


No.1: ORDER directing Clerk of U.S. District Court for 
District of Columbia to Refund the sum of $5. 00 to Carroll 
F. Tyler (Repayment of fee for prematurely filing of Notice 
of Appeal) ; 

June 20 No.3: Information as to previous conviction, filed. 

June 28. - No.7: WILLIAM R. DEAN: MOTION OF DEFENDANT to 
set aside Count 19 is by the Court GRANTED; | 


* * * % * * 
87 | 
June 28 No.1 - JOHN H. KORNEGAY: MOTION OF DEFENDANT 
to set aside Count 13 is by the Court GRANTED; 


ce * * * 
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EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 
Washington, D. C., 
May 13, 1957 
The above-entitled matter came on for trial at 10 o'clock a.m., 
before the HONORABLE HENRY A. SCHWEINHAUT, Judge. 
APPEARANCES: 


VICTOR CAPUTY, ESQ., 
Assistant United States Attorney 
For the United States 


WESLEY S. WILLIAMS, ESQ., 
Appearing for Defendants Jones, Tanner, Larker, 
Kilgo and Dean. 


CARROLL F. TYLER, ESQ., 
Appearing for Defendants Harris and Kornegay. 


* ae * 


GENERALEE ROBINSON 
od oe * 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
* * * * K 
95 Q. What is your assignment? A. Metropolitan Police Depart- 
ment, assigned to No. 5 Precinct. 
Q. Now, directing your attention to the months of October 17, 
1955 and through November 17,1955, what was your assignment? 
A. My assignment was to investigate lottery violation in the 3300 block 
of Georgia Avenue, Northwest, Washington, D. C. 


* * ce * x 


97 Q. Do you see that person here in the courtroom, Harris, whom 
you saw on October 17,1955? A. Yes, sir. 
* * * * * 
THE COURT: Stand up, please. Is that Harris? 
THE WITNESS: Yes, sir. 


THE COURT: Sit down. 
*« * * 
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109 BY MR. CAPUTY: 
Q. Did you see her transfer the papers with the — and 
money to Harris? A. Yes, sir. | 
Q. That was in your presence? A. Yes, sir. ! 
110 Q. Did there come a time that you saw him aan after November 
15,1955? A, On the 17th. | 
Q. Where? A. I saw Mr. Harris in premises m8 Lamont 
Street, Northwest. : 
Q. What time of day? A. 10:30 a.m. 
Q. Did you play any numbers with him that day? A Yes, sir. 
Q. What number did you play? A. I played No. 784. 
Q. Now, did you see him again later on on that day and how much 
did you play that for? A. For $1.30. | 
Q. Did you see the defendant Harris later that day? A. Yes, sir, 
I did. : 
Q. And about what time? A. Approximately 2:10 p. m. 
Q. Did you make an arrest of the defendant Harris that day? 
A. Yes, sir, I did. 
Q. Was that pursuant to a warrant of arrest, sir? A. Yes, sir, 
it was. | 
111 Q. Where was it that you made the arrest? A, 3310 Georgia 
Avenue, Northwest. 
Q. What place was it? A. Barber shop. 


* * * * 


B. M. JEFFERSON 
* * * 
DIRECT EXAMINATION 
BY MR. CAPUTY: 


* * * * 





161 Q. Did you conduct observations on any other day then? A. Yes, 
sir, on November the 17th, 1955. 
Q. What time? A. Well, on this particular day prior to going 





out officer Robinson, Officer Thomas and myself had sworn to certain 
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MR. WILLIAMS: I object, your Honor. 
BY MR, CAPUTY: 
Q. What did he say, if you recall? A. He was asked-- 
THE COURT: Well, where was he? 
THE WITNESS: He was in the office of the Morals Division at 
the time he made this statement. 
BY MR. CAPUTY: 
173 Q. About what time? A. It was after 4 on the 17th. 
Q. Did he say anything, sir, concerning the arrest? 
MR. WILLIAMS: I object. That is leading. 
THE COURT: No, that is not leading. But come up here. There 
may be something else wrong with it. 
(At the Bench:) 
THE COURT: Was he going to tell--what is he going to say? 
MR. CAPUTY: I believe he stated, if your Honor please, that 
he owned the premises at 1242 Florida Avenue, and that no one else 
lived there but him and that he was engaged in the numbers business. 
THE COURT: He is not going to name anyone else? 
MR. WILLIAMS: That is all I want. 
THE COURT: You better tell him now. 
(In open court. ) 
THE COURT: Now, you had better ask him again I guess. 
MR. CAPUTY: Yes, your Honor. 
BY MR. CAPUTY: 
Q. Was any statement, without what it was at the present time, 
was any statement made by the defendant Dean? A. Yes, there was. 
174 Q. And you say that was at Police Headquarters in the afternoon 
of that day? A. Yes, sir. 
Q. Was anyone else present at the time that he made the state- 
ment? A. Yes, sir. 
Q. Who? A. Sergeant Foran and Captain Layton were present 
and on one occasion the defendant Kornegay was present. 





25 : 
Q. Now, will you tell us what, if anything, the defendant Dean 
said, confining yourself to the defendant Dean? | 
MR. TYLER: Wait just a minute, your Honor. May we approach 
the bench? ! 
THE COURT: All right. 
(At the Bench:) | 
MR. TYLER: Your Honor, prior to this matter getting out be- 
fore the jury, I would like to have this witness testify in the absence of 


| 
| 
1 
| 
' 
! 


the jury. 

THE COURT: Why? 

MR. TYLER: To ascertain the propriety of the statement in 
reference to the arrest, the time and manner of detention. I think we 
can observe that right prior to the statement, in order that the evidence 
won't go to the jury, in order that the evidence prejudicial to the de- 

175 fendants including the defendant Dean-- | 

THE COURT: What is your contention, that he was too long in 
custody ? | 

MR. TYLER: I think that is what we are going to bring out. If 
we allow it to get to the test before the Court-- : 

MR. CAPUTY: He said it was about 4 o'clock on that afternoon. 

MR. TYLER: Your Honor, as to the defendant Kornegay I will 
reserve this matter at the present time in the face of the representation 





to the Court that he is not going to name any other parties. | 

THE COURT: He has already named Kornegay. What he is now 
about to say Dean said is in the absence of Kornegay or in his presence 
which? | 

MR. CAPUTY: He is only confining himself to Dean. A state- 
ment made by Dean about Dean. ! 

MR. TYLER: You said this is in the presence of hey 

THE COURT: He is not implicating Kornegay as far as Dean's 
statement goes. You are seeing ghosts. 

MR. TYLER: I may be. 


(In open court. ) 
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176 BY MR. CAPUTY: 
Q. Now, what was that statement? A. He stated that he was the 
occupant of premises 1242 Florida Avenue, Apartment 2-B. 
He also stated that he had answered the telephone at these pre- 
mises on several occasions. 
Q. Did he say anything about being in the numbers business ? 


A. He denied the fact that he was actively engaged in the numbers busi- 


ness himself. 

Q. Was anything said by him as to whether he lived with anyone 
else or alone at 1242 Florida Avenue, Northeast? A. He stated that the 
apartment was shared by he and his son. 

Q. And what is his son's name? A, Kilgo, Robert L. Kilgo. 

THE COURT: He said -- he denied having anything to do with 
the numbers game? 

THE WITNESS: Yes, sir, but he admitted he was the occupant 
of the apartment. 

THE COURT: Did he make any statement with respect to whether 
or not the numbers game was being operated in that apartment? 

THE WITNESS: He made a statement to that effect at a later 

time concerning--concerning the other defendants. 

THE COURT: Not at this time? 

THE WITNESS: Yes, he made a statement at this time, but it 
wasn't in the presence of the defendants, it was made in the presence 
of the other defendant who was present. 

BY MR. CAPUTY: 

Q. Let me ask you this: The statement that he made in the 
presence of everyone of the other defendants was there a denial or 
affirmance of that statement ? 

THE COURT: You mean by the other defendants ? 

MR. TYLER: I am going to object because that takes the con- 
clusion that the defendant, first of all, heard it, that he fully understood 
the context of the statement--too many imponderables. 
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MR. CAPUTY: I am not naming the defendant at this time. De- 
pending upon the answer, then I think the naming of the defendant is proper. 
MR. TYLER: We haven't even placed who the defendant was. 
THE COURT: I think the time has come to find out. ! Tell me 
what statement Dean made in the presence of whom and where and at 
what time. : 
THE WITNESS: During the course of questioning at the office of 
the Morals Division on November 17,1955, William R. Dean made a 
178 statement concerning the defendant Kornegay. The defendant 
Kornegay was brought and confronted by Dean and the same question 
was asked Dean in Kornegay's presence to which Dean stated- 
MR. TYLER: I object to that, Your Honor. | 
THE COURT: Now, he made a statement about Kornegay? 
THE WITNESS: Yes, sir. | 
THE COURT: In Kornegay's presence ? | 
THE WITNESS: First, it was not in his presence. ! 
THE COURT: First, then Kornegay was brought before him, and 
Dean repeated whatever the statement was? | 
THE WITNESS: He did, yes, sir. 
THE COURT: Did Kornegay deny it? | 
MR. TYLER: May we approach the Bench, your Honor? 
THE COURT: No, not until I finish. 
MR. TYLER: I am going to object to the question. | 
THE COURT: I know you are. 
Did Kornegay say nothing, or did he say — when Dean 





said something about him? Is that clear? ! 
THE WITNESS: Yes, sir. i 

When Kornegay was asked to either deny or affirm bes statement 

made by Dean, he stated that he didn't have anything to say: 
179 THE COURT: All right. | 
Now, this may or may not take care of your objection. If you 





want to make one, go‘ ahead and make it. 
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I instruct the jury now, while they haven't heard what Dean said, 
about Kornegay, that whatever he said about Kornegay is not evidence 


against Kornegay; because Kornegay was not called upon to admit or 


deny anything that Dean said. 

Go ahead. 

MR. TYLER: Your Honor, Kornegay was asked either to affirm 
or deny. 

THE COURT: I know, and his answer was that he had nothing 
to say? 

THE WITNESS: Yes, sir. 

THE COURT: And I am instructing the jury therefore that his 
failure to say something about it except what he did say, namely, that 
he had nothing to say, is not evidence of any kind, any character at all 
against Kornegay. He wasn't called upon to answer anything. 

MR. TYLER: That takes care of the majority of it, your Honor, 
but my objection goes to the fact that the statement was made that he was 
asked the question. Of course, we have taken care of the tail-end of it, 
but the fore-part of it--the very fact that he was asked a question--my 
objection went to that, too, the statement that was going before the jury, 
that he was asked the question. 

180 THE COURT: I overrule the objection. 

Suppose, for instance, the witness takes the stand and he is 
asked whether somebody stole his bicycle. He says, yes, Judge 
Schweinhaut stole it, and I accused him of stealing it but Judge 
Schweinhaut didn't say anything. He said, I am not going to answer any 
such question as that. Is that evidence against me and, if it is, how can 
it be prejudicial to me? 

I overrule the objection. 

MR. TYLER: All right. 


* * * 


T. J. THOMAS 
* * * 


DIRECT EXAMINATION 
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BY MR. CAPUTY: 

* * * * * | 
217 Q. Did you take part in the raid on November 17, 1955? A. I did. 

Q. Andon what premises? A, 1242 Florida Avenue, Northeast, 

apartment 2-B. | 

Q. Was that pursuant to a search warrant? A, It was. 

Q. Who executed the search warrant? A. Officer Lockwood if I 
am not mistaken. I am not positive on that. ! 
218 Q. How many people took part in the raid at 1242 Florida Avenue? 

A. Captain Layton, Officer Stone went to the front door apartment of 
1242 Florida Avenue, Northeast, apartment 2-B. ! 

Officer Lockwood and myself went to the rear door of the 1242 
Florida Avenue address, apartment 2-B. ! 

Q. About what time was it that you got to the rear door of 1242 
Florida Avenue, Northeast on November 17? A. I would say it was in 
the neighborhood of 2 o'clock. ! 

Q. Now, what did you do if anything when you got to the door of 
1242 Florida Avenue, Northeast? A. Officer Lockwood and I went to the 
rear door. I could hear voices and the ring of adding machines. I 
knocked on the door and I said, "Police. We have a search warrant. sal 
All of a sudden it was still. | 

I knocked on the door again and I heard the sanibteas the shuffling 
of the people moving about. I forced the door; as I entered there was a 


table set up in the kitchen with adding machines and numbers slips on 


same and I noticed people rushing to the front door of the apartment. 
Kornegay ran to the bathroom and I arrested Kornegay myself. 
Kornegay said, he said, "You know me?" ! 
I said, "Who are you?" ! 


219 And he asked me if I know Lawrence Hall, and I told him I didn't 
| 





know him personally but I knew the name. 
At that time Captain Layton, Officer Lockwood and officer Stone 
brought everyone back to the kitchen. 





Q. When you entered 1242 Florida Avenue, did you see anyone 


) 
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else in there? A. I saw Kornegay, Hulon Jones and Kilgo. Jones is 
next to attorney Williams, and Kilgo is in the blue suit, blue shirt; 
third man from attorney Wiliiams. 

MR. CAPUTY: May the record show he has identified Kilgo and 
Jones? 

THE COURT: Yes. 

BY MR. CAPUTY: 

Q. Where were they in the premises after you forced your way 
in pursuant to that search warrant? Where were they at the time you 
got in there? A. They were turning the corner, there is the kitchen in 
the rear, a passageway, the front door was here, they were turning 
that corner when I hit the door. 

Q. Was anyone carrying anything at the time you got there? 

A. Hulon Jones had a box in his hands containing money. 

* ca * * * 

CROSS EXAMINATION 
BY MR. TYLER: 

* * ae * 

THE COURT: You are at 1242 Florida now? 

THE WITNESS: Yes, sir, Northeast. 

BY MR. TYLER: 

Q. Let’s go to the entering fora moment. You said you knocked 
on the door and said, "This is the police”. A. That is right. 

Q. You heard some scuffling? A. I knocked on the door and 
said, "This is the police; we have a search warrant." 

The voices and noise I heard previously stopped. I knocked 
again and said, "Police," that is when I heard the scuffling. And that 
is when I forced the door and they were running towards the front of 
the apartment. 


Q. How much interval would you say elapsed from the time you 
226 knocked on the door until you entered the apartment? A. I can 
give you an idea. 
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Q. Allright. A. (Witness knocked on desk.) "Police, open up, 


we have got a search warrant." | 
The machines stopped. We didn't hear the voices. 
(Witness knocks again.) " Police. am 
I heard the scuffling and forced the door. 
Q. At the time you forced the door, you knew re were two 
other officers in the front of the place? A. I did. | 
Q. When you got in there, you say you saw some machines? 
A. I did. i 
Q. And where were they? That is, in reference to the apartment 
setup? A. This was the kitchen (indicating). In the rear. You open the 
rear door. There was a table to the right. Machines were on the table. 
Q. Now, officer, is there a long hallway running from the rear 
kitchen to the front door? A. I would not say so. You said a long hall- 





way running from it? 
Q. Yes, would you say there is a hall running from where you 


227 are to the second bench back there? A. Not from where I was. 


When I entered I entered the kitchen proper. 
Q. Did you get a chance to go to the front door at any time? A, 


Yes, sir. 
Q. Did you observe or go into a long hallway? A. There isa 


hallway, yes, sir. ! 
Q. But will you tell us how long that hallway is. . I would say 
about the distance-- | 
THE COURT: I didn't get that. 


THE WITNESS: I would say about the distance of the frontage of 
this stand. 

THE COURT: You mean the jury box? 
THE WITNESS: Yes, sir. 

BY MR, TYLER: | 
Q. You mean the jury box? A. From this end to that end. 
Q. From this end? From this end of the jury box? A. Yes, sir. 
Q. What type of door was there on the front of these premises? 
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Was there 2a wooden door or glass front door? A. On the front? 

Q. Yes. A. If I recall it was a wooden doorway. There is no 

228 glass in it. 

Q. Now, you say you did hear some noises from the back door. 
Let me ask you this, Officer. Considering the distance which you have 
given us, would it be possible to have heard the noises which you state 
you heard from theirear door, would it have been possible to hear them 
from the front door? A. On November 12, 1955, I heard the noise from 
the front door of 1242 Florida Avenue, Apartment 2-B. 


* * * 


JESSE R. STONE 
* * 3 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name and asignment? A. Jesse R. 
Stone, assigned to the gambling and liquor squad of the Morals Division. 
Q. How long have you been assigned to the gambling and liquor 
squad of the Metropolitan Police Department? A. Almost four years 
now. 


Q. Directing your attention to November 17,1955, were you one 
of the raiding party that went to 1242 Florida Avenue, Northeast? A. I 
was. 


Q. And who was with you? A. Captain John B. Layton, Officer 
Thomas and Officer Lockwood. 

Q. What part of the premises, if any, did you go to? A. Captain 
Layton and I went to the front door of the apartment. 

231 Q. What time of the day? A. About 2:10 or 2:12 p.m. 

Q. Did there come a time that you entered the premises? A. 
There did. 

Q. And how did you get into the premises? A. Well, we heard 
a commotion at the back door and we could hear Officer Thomas call out 
"Police," and then there was a big commotion inside the apartment 
which was moving toward the front door, and in a moment the front door 
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at which we were standing was flung open and all these three men were 
trying to crowd through the front door which was blocked by Captain 
Layton and myself. ! 

Q. And who were those three men? | 
MR. WILLIAMS: May he answer the question he was ‘asked 
originally? That is what I understood the question. | 
MR. CAFUTY: All right. 
BY MR. CAPUTY: | 
Q. Well, how did you get in when those three men came to the 
front door? A. When they came and opened the door, we walked in. 
Q. Now, do you see those three men, the three men that were 
trying to crowd through the front door? A. I do. ! 
232 Q. Point them out. A, The man with the glasses on, 
THE COURT: Tell us where he sits and his name, if you know it. 
THE WITNESS: I believe that is Mr. Kornegay there. 


* * * * * 


THE WITNESS: I believe that is Mr. Kilgo. 
sd * * * 
THE WITNESS: I believe that is Mr. Jones. 
THE COURT: All right. 
* * * * * 
233 MR. CAPUTY: May the record show that he has identified 
Kornegay, Kilgo and Jones as the men who were coming ta the 
door at 1242 Florida Avenue? 
234 MR. WILLIAMS: It is already in. ! 
THE COURT: Yes. Well, it is in again. Go ahead. 
* * x * * 
CROSS EXAMINATION 
BY MR. TYLER: 





* * * * * 


Q. Officer, did you hear the knocking at the rear door of these 
premises? A, I did. 
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Q. And would you describe to us from the time you heard the 
knocking, just exactly the sequence of events, from the first initial 
knocking? A. I heard the knocking at the back door and heard Officer 
Thomas call out "Police." And then there was a terrific amount of 
scrambling on the inside of the apartment. I could hear it moving 
toward the front door where I was located. And within a matter of 
moments the front door was flung open and the defendants were trying 
to crowd through the door which of course was blocked by Captain 
Layton and myself. 

Q. Would I be correct in saying it was a matter of moments 
from the time you heard the original knock and the time the front door 
was thrown open? A. That is right. It was less than a minute. 

Q. Less than a half minute? A. I could not pin it down any 
closer than that, but I would say less than a minute. 

Q. Would I be correct in saying a matter of seconds? 

MR. CAPUTY: Your Honor, he said moments. 

THE COURT: Yes. 

MR. TYLER: All right. 

BY MR. TYLER: 

Q@. Was there a warrant for Mr. Kornegay's arrest, sir? A. I 
really do not recall whether there was an arrest warrant for Mr. Kornegay 
or not. There possibly was, but Iam not sure. I know there was a 
search warrant for the premises. I did know that. But I don't recall-- 

Q. When the front door was open and you came in, tell us 
exactly what happened then, starting with that moment. A. All of the 
defendants were taken back to the kitchen. 

sd * * x * 

Q. Now, was any statement made or any information given to 
any of these defendants relative to--while you were back there--relative 
to the purpose in your being there? A. Oh, yes. 

Q. Who made that statement? A. I do not know who made the 
Statement, but I know when we got in there they were informed that we 


had a search warrant and we were going to search the premises. Now 
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before we went in there, I do not know what statement was made at the 
244 back door when Officer Thomas went to the back door: I know I 
heard him say "Police." | 
Q. You did hear that statement made? A. That was before we 
went in. What else was said, I don't know. But I do know they were 


shown the search warrants when we got inside. | 
* * * * | 


Q. Let me ask you this, sir, do you have any recollection that 
the search warrant was shown or was not shown? A. I am sure that 


the search warrant was shown. ! 

Q. Do you know it was shown? A. They were given a copy of it. 

MR. CAPUTY: He knows under the law a copy has to be left. 

THE COURT: Don't tell him what he knows. He has answered. 

245 He says he is sure that the search warrant was * shown. And I 
am sure that I have got to recess now. | 

THE WITNESS: I saw Officer Lockwood filling out the warrant, 
so I know that they would see it. | 

BY MR. TYLER: ! 

Q. You mean he was filling out the warrants on the premises? 

THE COURT: Officer, what is the procedure when a search 
warrant is executed? Don't tell me about what you take and all that. 
But what do you do with a warrant? . 

THE WITNESS: We are given two copies, an original and dupli- 
cate. And always on the duplicate there is a statement or affidavit on 
which the warrant is based and that is attached to that copy. | 

MR. WILLIAMS: That copy is executed and left? | 

THE WITNESS: That copy is executed and left on the person or 
with the person who is in charge of the premises at the time of the exe- 
cution of the warrant. 

THE COURT: Do you list what you take ? 

THE WITNESS: List what is seized. 

THE COURT: And you do that on the warrant? 

THE WITNESS: That is right, sir. 
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1 * * 


REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. During the course of the raid at 1242 Florida Avenue, North- 
east on the date of November 17, 1955, can you tell us whether the de- 
fendant Dean put in an appearance that day? A. There was another 
gentleman came in sometime after we were on the premises. Now I 
believe that was Dean. I am not too certain as to his identity. 


% * me * 


JOHN W. LOCKWOOD 
* x ok 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
*K * *” * * 
Q. During the course of your official duties, sir, in November 
of 1955, were you a member of the raiding party on November 17, 1955 
which went to the premises of 1242 Florida Avenue, Northeast? A. Yes, 
sir, that is correct. 
Q. Who accompanied you? A. Captain Layton, who was in charge 
262 -Of the squad; officers Stone and Thomas. 
Q. What part of the premises if any did you go to? A. I went to 
the second floor. 
Q. What part of the premises did Captain Layton go to? A. Cap- 
tain Layton and Officer Stone went to the second floor in the front. I 
covered the rear with Officer Thomas. 
Q. Now, did you go there armed with a search warrant, sir? 
A. That is correct. I had the search warrant. 
Q. Who executed the search warrant? A. I did. 
Q. Did you say that you and Officer Thomas went to the rear? 
A. That is correct. 
Q. Had you made your presence known there, sir? A. Yes, 
Officer Thomas knocked on the rear door and called out, " Police." And 


at that time the adding machines which we could hear running, stopped. 
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He knocked on the door again and called out, "Police, " and at 
that time there was a lot of scuffling and running inside. Thomas kicked 
the door open and we went in. : 
Q. Did you go in with Officer Thomas? A. That is correct. 

263 @. What, if anything, did you find? A. I saw three of the de- 
fendants, Kornegay, Jones and Kilgo, running toward the front of the 
apartment. In the hallway, trying to get out of the door in front. 

Q. Was any of the defendants carrying anything, sir? A. Yes, 
Defendant Jones had a cardboard box in his hand which had approximately 
$140 in small bills and change and some numbers paraphernalia. 

* * * * * ! 

264 MR. CAPUTY: May the record show I believe, your Honor, that 
he has identified the defendants ? | 

265 THE COURT: Yes. | 


* * * ao * 


Q. During the course of the raid, can you tell us whether any 


other individual came into the premises? A. Yes, sir. | 
Q. Who? A. Defendant Dean, the gentleman with the plaid 
sport shirt on and glasses, No. 3 man from the end of the table. 
Q. Can you tell us whether he came in by himself, or whether 
he was brought in by an officer? A. He was brought in by an officer. 
Q. Do you recall whom? A. I believe it was Sergeant Foran. 
MR. CAPUTY: May the record show, if your Honor please, that 
he has identified Defendant Dean? ! 
THE COURT: Yes. | 
* me * ss * 
Q. Did you talk to anyone of these defendants? A. Today. 
Q. After the arrest? A. Yes, sir, I did. . 
Q. Let me ask you this, first. Now, how did you execute the 








search warrants? A. After I completed my inventory of the premises 

274 I asked the four defendants if they wanted to claim-- | 
THE COURT: Four? 

THE WITNESS: Yes, sir, by that time. 
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THE COURT: Name the four? 

THE WITNESS: Hulon Jones, Kornegay, Kilgo and Dean. 

THE COURT: All right. You asked them, you started to ask 
them-- 

THE WITNESS: I asked them if they claimed any of the property, 
the money or the slips or any of the evidence that we were taking out of 
there individually and they all denied any knowledge of it. Kilgo did 
state that the apartment belonged to his father who he identified as Dean. 
And I asked Dean and he said it was his apartment, but he didn't have 
any knowledge of what was going on there other than he had seen defend- 
ants. 

ok * ae * * 

Q. Now, did you make an appropriate--did you make return of 
the property that you had seized? Did you leave a copy m the premises? 
A. I filled out the warrants and left them at the premises. 

275 Q. Copy of the search warrant? A. That is correct. 

Q. And did you list the property seized? A. Yes, sir. 

Q. Was that left in the name of anyone? A. No, sir, I made it 
out to the premises. No one would claim the property or any knowledge 
of the articles and I made it out to the premises. Nobody would accept 
the copy. 

Me * aK 

CROSS EXAMINATION 
BY MR. TYLER: 

* * 2K * 

Q. Would you tell us the course of events from the time that you 
two got to the back door until up to the search of Mr.Kornegay? A. We 
went to the back door, it was approximately 2:11. Officer Thomas and I. 
He knocked on the door and announced himself. The adding machines 
stopped running and he knocked again and announced himself. They started 
running inside. He kicked the door open and we got in. 

The three defendants, Kornegay, Jones and Kilgo, were trying 
to get out the front door, and when they got it open, Captain Layton and 





| 
| 
| 
| 
| 
| 
| 
| 
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Officer Stone were there blocking them. Jones had the cardboard box in 
his hands with the money and slips of paper in it, and I took him right 
back to the kitchen and as I took him back, the other officers brought the 
other two defendants back in to the kitchen and we began the 


inventory. 
* * * ; x 





Q. Asa matter of fact, during the course of this raid, none of 

these defendants, or rather, Mr. Kornegay was not told he was 
under arrest, was he, sir? A, We told them that when we got inside. 

When they were trying to get out the front door, we tla them 
that. 

Q. Now, let me ask you this: At what point during this raid if 
any--strike that. 

Did you at any time present the search warrants? A When I 
first entered the place, we first got them all back in the kitchen. I took 
the search warrants out and showed them. I asked who was in charge and 
nobody would answer. I asked who the apartment ial to? Nobody 
would answer. 

I asked who the stuff on the table belonged to? They: would not 
answer that. 

I asked all three defendants individually who the ae belonged 
to there. They would not answer that. Later at headquarters the defen- 





dant Jones even denied having the money in his hands. When I completed 
the inventory and had the warrants all filed, all filled out, I ‘asked if any 
of them wanted the copy of the warrant, that we were going to leave there 
and they even refused that. 3 

* x 

Q. Now, let me ask you this, sir: | 

Why do you use marked money in preparation in this particular 
type of reprehension? Why do you use marked money? A. 7 Usually in 
this type of operation, it starts with a little man and goes up to a big 
man, and sometimes the big man is not cautious enough to dispose of 
the money that he receives from the little man, and if our officer gives 





| 
| 
| 
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it to the little man and the little man gives it to the big man who does 
not usually accept direct plays from an officer and when apprehended, 
the big man, and he has that marked money on him, that makes the case 
a little tighter. 

Q. And that is how you identify the big man, what you would call-- 
A. I would not say the top man, but I would say some of the higher-ups 
in the echeion. 

Q. Yes, the marked money identifies the operator? A. If we 
get it on him, it usually does, yes, sir. 

Q. Yes. 

And you found no such money in this establishment? A. (No 
response. ) 

THE COURT: No, he didn't. 

284 BY MR. TYLER: 

Q. Now, is it usually a fact, sir, that your department traces, 
as you stated, traces the money through a particular echelon? A. Some- 
times we are fortunate enough to do that. But most of the people here 
in that particular type of business know that and-- 


* * * 


337 IRVING KELLER 
* 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
* oe * * 
Q. What is your business or occupation? A. I own the Central 
Typewriter Company. 
Q. As owner of the Central Typewriter Company, do you lease 
typewriters and adding machines for rental? A. I did. 
338 Q. Do you know John Kornegay? A. I do. 
Q. Do you see him there in the Court? A. I do. 


* * * * 


339 Q. Now, did John Kornegay rent an adding machine from you 
and on what day? A. It was rented originally on the 8th month, 29th 
day of the year 1955. 
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Q. What is the number and name of that adding machine ? 


A. R. C. Allen electric adding machine 1063809. | 
ok * cs | *K 
376 MR. TYLER: I am going to at this time make a general objec- 
tion on behalf of Kornegay as to all of the matter which was seized 
from 1242 Florida Avenue, Northeast, and I wish to state this: That I 
think that the warrants, the search warrant which issued asa result of 
certain observations was not based upon probable cause, that is, ade- 
quate probable cause in that one of the officers, I think two of the officers 
stated that he obtained some of the matter, some of the information to 
substantiate a probable cause, by listening at the front door and also 
listening at the rear door at which time he stated that he heard what he 
described as an adding machine. | 
THE COURT: You can't leave out Jefferson and Thomas who had 
him under observation prior to the time they listened. ! 
MR. TYLER: Excuse us, your Honor. ! 
THE COURT: Don't pay any attention to me. I am just sitting 
here. P 
377 MR. TYLER: Your Honor, I think that actually evidence obtained 
or matter which supports probable cause which is obtained by listening 
at a door in this matter is improper and illegal and would not support a 
search warrant for probable cause. 





MR. CAPUTY: Evidently he is ignoring the entire affidavit when 
he is picking out one little matter. ! 

MR. TYLER: But he has given an interpretation which was heard 
by the jury as to one of the bases for issuing a warrant and ‘ is des- 
cribed as the noise of an adding machine. : 

I object to that and I object specifically on the ereanes I have 
stated. In addition to that, your Honor-- | 

MR. WILLIAMS: The fact that this stuff wasn't ee in the 
presence of the defendants-- 

MR. CAPUTY: They all denied having anything to do with it. 


R. WILLIAMS: But they didn't add it up in their presence. 
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MR. CAPUTY: The return was made. It was left there. 

MR. TYLER: Your Honor, let me state this additional ground. 
I don't think this matter comes within the recent ruling in the Bell case, 
I believe, in which the officers broke in without properly identifying 
themselves. The officers have all testified that they knocked on the door, 
they stated they waited for a moment and then they broke the door in after 

378 they heard scuffling. 

THE COURT: They knocked on the door. They said, "This is 
the police.” Thomas testified in so far as Florida Avenue is concerned, 
they knocked on the door, said, "Police" twice before he forced the door. 

MR. TYLER: Yes, sir. But you see, one of the officers testi- 
fied that it was only a question of a matter of moments until they were 
in there. These officers are not unaware of these legal decisions. They 
are advised by the U.S. Attorney's office as to the proper procedure. 

THE COURT: What would you have them do? 

MR. TYLER: I am not objecting to that, your Honor. But Iam 
Saying this, I am Saying this, they can make a mockery of the ruling of 
the Court of Appeals as to gaining proper entry if they are going to do as 
I believe Officer Jefferson stated they did, knock on the door at the same 
time they holler "Police, we have a warrant." 

MR. CAPUTY: That was Thomas. 

MR. TYLER: And without allowing sufficient time for the people 
to get up and get to the door, they break the door down. 

THE COURT: They heard the scuffling. 

I overrule the motion. It is not convincing to me. 

379 MR. WILLIAMS: This comes after the decision, and the case 

was made before. 

THE COURT: But you are objecting to, Mr. Tyler-- I say I 


overrule the motion, I am overruling actually an objection, because your 
objection is to the introduction of the evidence. I overrule it. You can 
renew it in the form of a motion for a judgment of acquittal if you want 


to, but we haven’t reached that point yet. 
* * 
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391 WILLIAM D. FORAN 
* * * | * 
430 CROSS EXAMINATION | 
BY MR. TYLER: | 
* * * * 
446 BY MR. TYLER: | 


Q. Now, Officer, let me ask you this: As an expert, where a 
police officer is--of course before you answer, wait for the objections 
either from Mr. Caputy or his Honor--where an officer is continuously 
making plays over and over again with the same person, and he is playing 
the same number and he is using the same denominations of currency, he 
did not arrest the alleged player after the first play, what would that 
indicate to you? | 


447 * ¥ * + 
THE WITNESS: I am not too clear on it, your Honor. 
* * * 1k 


Q. And the writer was not arrested at any of these times? What 
would that indicate to you, sir? A, Thet they were trying to connect the 


writer to his office, to his backer. 
* 3 ak 5 cs 


498 REBUTTAL ARGUMENT FOR THE GOVERNMENT 


* * * * 





MR. CAPUTY: Let us see if there was an operation. Defense 
counsel tells you members of the jury that we failed to show, to trace a 
bill down to 1242. Florida Avenue, Northeast. But you can't take one 
little fact, members of the Jury, and isolate it from the entire picture-- 
take the entire picture. Take what has been testified by the officers 
that they had made plays, that they had observed Tanner go to-these 

. various places and that they had seen Kornegay and Dean go into the 
premises of 1242 Florida Avenue. And, take the testimony of the officer. 
Foran tells you the difference between a numbers drop and’ what is an 
office. And what do you have here at 1242 Florida Avenue? You had a 
numbers office. And who was engaged in that? Kilgo, Jones, Kornegay 
and Dean. i 
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We take the position, members of the jury, that Kornegay was 


the backer of that particular operation, members of the jury-- 

499 MR. TYLER: Iobject. That is highly improper at this time, 
to make that characterization. There has been no evidence at all to 
substantiate that statement. 

THE COURT: It may be too strong. You take the position that 
Kornegay was the backer. Your first count of the indictment charges 
all of them with taking part in the operation itself and the promoting of 
a lottery. I don't believe you can, from the evidence, single out him 
from any one of the other defendants as the backer, if anyone was the 
backer. 

I agree with you about that and the jury will disregard that state- 
ment as to the backer. 

MR. TYLER: I would like to ask for a mistrial. 

THE COURT: I deny it. 


* x 














: | 
7 ' i | 
; ty 
i 
i i 
I ‘ 
~ t le 
i 
{op 
~ ‘ F 


BRIEF FOR APPELLEE ls a ar 


| " | 
' 
{ io 








Guited States Court of Appeals | ! 


| 
| 


+. | - No. 14,016: 


Joun R. Kornwcay, APPELLANT 
v. ; . 
Unrrep Srates oF amet APPELLEE . 


APPEAL FROM THE UNITED STATES eo see COURT FOR THE 
DISTRIOF OF COLUMBIA 








Dy. Magi a %, ims, 
. aN » i Z ; For the 4 


$3 


f a ee) MAR 2 1958 


p | iver y | 


4) 











No. 14,016 © 
QUESTIONS PRESENTED 


In the opinion of appellee the following questions are 
presented: 

1. Whether the prosecutor’s retaliatory remark during re- 
 buttal argument that appellant was the “backer” of the num- 
bers operations was based upon the evidence or a reasonable 
inference therefrom, and if not, whether the court’s prompt in- 
struction to disregard the remark cured any possible prejudice 
to appellant? 

2. Whether appellant has standing to challenge the validity 
of a search and seizure made under a search warrant when he 
failed to file a pretrial motion to suppress and the trial court 
refused to entertain his belated motion made during trial and 
overruled his objection to the admissibility of the evidence 
seized, and if appellant has standing, whether the court’s rul- 
ing during trial, after hearing counsel fully, that entry under 
the search warrant was proper is justified by facts thereof 
fully adduced at trial? . 

3. Whether appellant was prejudiced by questions which 
elicited that a codefendant’s statement, undisclosed at trial, 
was read to appellant after his arrest; that appellant was asked 
to affirm or deny the statement and that appellant replied he 
had nothing to say, when the court promptly instructed the 
jury that neither of the incidents could be considered as evi- 
dence against appellant? 


q) 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14,016 


JoHN R. Kornecay, APPELLANT 
v. 


Unrrep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 21, 1957, appellant, John R. Kornegay, was con- 
victed of operating a lottery under Count One of the indict- 
ment,” possession of number slips under Count Seven of the in- 
dictment,? and violation of the Gambler’s Occupational Tax 
Act under Count Thirteen of the indictment? (J. A. 8-12, 15).* 
Conviction of the latter charge was vacated and appellant was 
sentenced to a general sentence of imprisonment of from six 
to eighteen months (J. A. 15). 


*22 D.C. C. $1501. 
*22D.C. C. § 1502. 


726 U. S.C. § 7262. 
“Four codefendants were similarly convicted and two were acquitted 


under the nineteen count indictment (J. A. 8-12, 15). Appeals filed by 
defendants William R. Dean, Henry C. Harris, and William E. Tanner were 
dismissed by this Court in Nos. 14,017, 14,059, and 14,060 respectively. De- 
fendant Henry E. Larker did not seek an appeal. 


(2) 


2 
A. Arrest, search and seizure 


Appellant was arrested on November 17, 1955, shortly after 
2:00 p. m. (J. A. 24, 32, 38) at apartment 2-B in premises 1242 
Florida Avenue NE., by officers of the Metropolitan Police 
Department who at the time were armed with a warrant of 
arrest for appellant and a search warrant for the aforemen- 
tioned premises (J. A. 5-7, 22, R. 40-45). Proceeding to exe- 
cute the search warrant on the date of its issuance, Officers T. J. 
Thomas and John W. Lockwood, who possessed the warrant 
(J. A. 36), went to the rear door (J. A. 29) while Officer Stone 
and Captain Layton went to the front door of the apartment 
(J. A. 32). 

In the words of Officer Thomas the following transpired in 
raiding the apartment (J. A. 29). 


“Officer Lockwood and I went to the rear door. I 
could hear voices and the ring of adding machines. I 
knocked on the door and I said, ‘Police. We have a 
search warrant.’ All of a sudden it was still: 

“T knocked on the door again and I heard the rum- 
bling, the shuffling of the people moving about. I 
forced the door; as I entered there was a table set up 
in the kitchen with adding machines and numbers slips 
on same and I noticed people rushing to the front door 
of the apartment. Kornegay ran to the bathroom and 
I arrested Kornegay myself.” 


On Cross-examination the officer corroborated the method of 
entry (J. A. 30-31). Officer Lockwood similarly corroborated 
Officer Thomas to the extent that the latter “knocked on the 
door and announced himself” (J. A. 36-38). 

The scuffling and commotion heard by the Officers at the 
rear door was audible at the front entrance where the noise 
increased as it moved in that direction. Shortly after Officer 
Thomas’ calls, appellant and his associates “flung open” and 
tried to crowd through the front door as Officer Stone and 
Captain Layton blocked their egress (J. A. 32-33). Appellant 
and his cohorts were returned to the kitchen where seizure of 
the numbers paraphernalia was made and appellant denied 
ownership or any interest in the property seized or premises 
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searched. Since neither appellant nor other defendants would 
accept a copy of the search warrant, it was made out to the 
premises (J. A. 38). Subsequently, the return on the warrant 
was sworn to before the United States Commissioner (J. A. 7). 

Following indictment, a pretrial motion for return and sup- 
pression of the numbers paraphernalia seized, znter alia, at the 
apartment was filed for defendants Henry C. Harris and 
William R. Dean through their trial attorney (J. A. 13-14). 
However, those defendants failed to offer proof either by affi- 
davit or testimony that they were persons aggrieved within 
the meaning of Fed. R. Crim. P. 41 (e), and accordingly their 
motion was denied (J. A. 14). 

During the course of trial appellant Kornegay, for the first 
time, joined in a motion for return and suppression of evidence 
(J. A. 23) and objected to the admissibility of the evidence 
upon the ground, inter alia, that entry under the search war- 
rant was unlawful (J. A. 42). Both of appellant’s motions 
were overruled (J. A. 23, 42). 


B. Events of the trial 


The uncontroverted and corroborated evidence presented 
during appellant’s trial by jury, which commenced on May 13, 
1957 (J. A. 20), and terminated on May 24, 1957 (J. A. 15), 
established that appellant operated a lottery from the apart- 
ment in premises 1242 Florida Avenue NE., which was fed by 
numbers activities from premises 718 Lamont Street NW., and 
704 U Street NW. (J. A. 21-22, 40, 43, R. 135-148, 149-161, 
209-217). The uncontradicted evidence further established 
that appellant was in possession of the various paraphernalia 
used and to be used in the operation of the nefarious business 
(R. 230-239, 265-273, 391). In addition to finding a vast 
quantity of regulation and unconventional numbers books and 
slips, keep-in bets, pencils, cut cards, coin wrappers, unused 
run down tapes, evidence of bets and net profits, the officers 
also unearthed a telephone, used run down tapes and three 
adding machines, one of which was rented by appellant from 
the Central Typewriter Co. (J. A. 7, 40-41). Also at the time 
of arrest one of the defendants had in his possession a box of 
money (R. 219, 263) which no one claimed (J. A. 38-39). 
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During the course of trial Officer B. M. Jefferson testified, 
inter alia, that the defendant Dean, approximately two hours 
after his arrest (J. A. 24, 32, 38) made a statement, undisclosed 
during trial, in the presence of appellant, who when asked to 
affirm or deny the statement, replied that “he didn’t have any- 
thing to say” (J. A. 27). Thereafter, the court instructed the 
jury as follows (J. A. 28): 


“And I am instructing the jury therefore that his 
failure to say something about it except what he did say, 
namely, that he had nothing to say, is not evidence of 
any kind, any character at all against Kornegay. He 
wasn’t called upon to answer anything.” 

Counsel for appellant then conceded that the court’s instruc- 
tion cured any adverse effect either statement might have had 
upon the jury. However, he objected to the testimony with 
respect to the fact that appellant “was asked the question” 
(J. A. 28). 

During rebuttal argument, the prosecutor urged in retalia- 
tion to the theory of defense that the jury consider, not just 
one isolated fact, but the entire picture painted by the testi- 
mony of eye witnesses to the sequence of events as well as the 
testimony of the expert witness in order to ascertain that the 
apartment in premises 1242 Florida Avenue was a numbers 
office, engaged in by appellant and others (J. A. 43). To this 
the prosecutor added, “We take the position . . . that Korne- 
gay was the backer of that particular operation .. .” (J. A. 
44). Upon appellant’s objection, the court instructed the jury 
to “disregard that statement as to the backer.” Thereafter, 
appellant’s motion for a mistrial was denied (J. A. 44). 


BRULE INVOLVED 


18 U.S. C. § 3109. Breaking doors or windows for entry or 
exit, provides: 


The officer may break open any outer or inner door 


or window of a house, or any part of a house, or any- 
thing therein, to execute a search warrant, if, after notice 
of his authority and purpose, he is refused admittance 
or when necessary to liberate himself or a person aiding 
him in the execution of the warrant. 
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Federal Rules of Criminal Procedure, Rule 41 (e), in pertinent 
part provides: 

Motion for Return of Property and to Suppress Evi- 
dence.—A person aggrieved by an unlawful search and 
seizure may move the district court for the district in 
which the property was seized for the return of the 
property and to suppress for use as evidence anything so 
obtained on the ground that (1) the property was il- 
legally seized without warrant, or (2) the warrant is 
insufficient on its face, or (3) the property seized is not 
that described in the warrant, or (4) there was not 
probable cause for believing the existence of the grounds 
on which the warrant was issued, or (5) the warrant was 
illegally executed. The judge shall receive evidence on 
any issue of fact necessary to the decision of the motion. 
If the motion is granted the property shall be restored 
unless otherwise subject to lawful detention and it shall 
not be admissible in evidence at any hearing or trial. 
The motion to suppress evidence may also be made in 
the district where the trial is to be had. The motion 
shall be made before trial or hearing unless opportunity 
therefor did not exist or the defendant was not aware of 
the grounds for the motion, but the court in its discre- 
tion may entertain the motion at the trial or hearing. 


SUMMARY OF ARGUMENT 


1. The prosecutor’s remark made during rebuttal argument, 
while retaliating to the theory of defense, was predicated upon 
the evidence and reasonable inferences drawn therefrom. 
Moreover, it was relevant to the issues at hand, and amounted 
to advocacy rather than testimony in that the remark was 
within the range of deductions the law allows. In any event, 
the possibility of prejudice was obviated by a prompt instruc- 
tion to disregard the remark. 

2. Appellant is without standing to challenge the search and 
seizure upon grounds that entry under the search warrant was 
unlawful. His failure to file a timely pretrial motion for sup- 
pression of evidence is fatal to appellate review since the trial 
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court elected not to entertain the motion at trial. Appellant’s 
subsequent objection to the admissibility of evidence seized 
was likewise untimely. In any event, testimony and argu- 
ment on the issue permitted by the court clearly demonstrates 
that appellant’s contention, in the words of the trial court, “is 
not convincing” and without merit. For the forcible entry 
was not made until the officer had twice knocked and an- 
nounced his purpose. Moreover, since appellant and his co- 
horts ran and opened the front door, as they fled apprehension, 
the two officers there stationed were duty bound to enter, 
nullifying forcible entry. 

3. The statement of defendant Dean made to the police two 
hours after arrest while in appellant’s presence was not dis- 
closed at trial. That fact alone, pretermitting other concepts, 
forecloses any question under the hearsay or Mallory rules of 
exclusion. In any event, the courts instruction, that neither 
Dean’s undisclosed statement, the officer’s question to appel- 
lant to affirm or deny and appellant’s election not to say any- 
thing were not evidence against appellant, obviates reversible 
error. 

ARGUMENT 


I. Prosecutor’s remark did not exceed the bounds of 
propriety 


While replying to the theory of defense, the prosecutor re- 
taliated thusly (J. A. 43-44): 


“Let us see if there was an operation. Defense coun- 
sel tells you members of the jury that we failed to show, 
to trace a bill down to 1242 Florida Avenue, Northeast. 
But you can’t take one little fact, members of the Jury, 
and isolate it from the entire picture—take the entire 
picture. Take what has been testified by the officers 
that they had made plays, that they had observed 
Tanner go to these various places and that they had 
seen Kornegay and Dean go into the premises of 1242 
Florida Avenue. And, take the testimony of the officer. 
Foran tells you the difference between a numbers drop 
and what is an office. And what do you have here at 
1242 Florida Avenue? You had a numbers office. And 
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who was engaged in that? Kilgo, Jones, Kornegay and 
Dean. 

“We take the position, members of the jury, that 
Kornegay was the backer of that particular opera- 
tion . . .” 


Thereafter, upon appellant’s objection the court instructed the 
jury to “disregard that statement as to the backer” (J. A. 44). 

From the foregoing, appellant contends that the remark was 
sO prejudicial as to be incapable of cure by the court’s instruc- 
tion (Br. 5). Both the facts and law militate against such a 
contention. 

The record reflects that appellant had made many secret 
trips to what the raid and prior observations revealed to be, 
unquestionably, a “numbers office”; that appellant had pro- 
vided an adding machine for use in compiling run down tapes 
or tally sheets and that he was present on days when the offi- 
cers heard adding machines in operation. Most significantly, 
appellant’s secret trips were made with the characteristic bulg- 
ing pockets during the crucial times for tallying the days’ 
receipts after “pick-ups” had been made by his cohorts, but not 
until he and his cohorts had split-up before approaching the 
illicit rendezvous (J. A. 40, R. 135-148, 149-161, 209-217). In 
addition, an expert had testified that the procedure followed 
by the investigating officers was one designed “to connect the 
writer to his office, to his backer” (J. A. 43). 

Thus, when placed in proper perspective, a totality of the 
circumstances reveals that appellant was not a writer, not a 
pick-up man, but a “backer.” At a minimum the evidence 
reveals that when taken in context there was a “basis of fact 
for [the] assertions” of the prosecutor, Pritchett v. United 
States, 87 U. S. App. D. C. 374, 185 F. 2d 438, 440 (1950), 
cert. denied, 341 U.S. 905; that his comments in general were 
“relevant to the issues at hand.” United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 239 (1940), and amounted to 
advocacy rather than testimony. United States v. Battiato, 
204 F. 2d 717 (7th Cir. 1953). 

Under such circumstances it cannot be seriously contended 
that the prosecutor exceeded the “reasonable range of lati- 
tude . . . allowed counsel in drawing inferences and deduc- 
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tions from the facts and circumstances shown in the trial and 
in commenting thereon.” Saunders v. United States, 239 F. 
2d 145, 148 (10th Cir. 1956). See also Pritchett v. United 
States, supra. 

Allowing the prosecutor the “range” that the law affords, the 
intendment of the remark could only have been, “We take the 
position . . . [from the evidence presented] that Kornegay 
was the backer of that particular operation.” 

Assuming, arguendo, the prosecutor’s remark was outside the 
inferences to be drawn from the testimony, it was indeed zn- 
significant, in view of the vast abundance of evidence which 
proved beyond peradventure that appellant was engaged in 
the operation of a “numbers game” within the several capac- 
ities charged in the indictment. Cf. Maynard v. United States, 
94 U.S. App. D. C. 347, 215 F. 2d 336, 341-342 (1954). Such 
an insignificant remark, albeit outside the testimony, does not 
require reversal. Harvey v. United States, 23 F. 2d 561, 566 
(2d Cir. 1928). 

In any event, the court’s timely instruction, advised by this 
Court in cases of prejudicial remarks, obviates the possibility 
of reversible error. Cf. Hvans v. United States, 98 U.S. App. 
D. C. 122, 232 F. 2d 379, 382 (1956). 


II. The search warrant was properly executed 


Appellant contends that a valid search warrant was unlaw- 
fully executed at apartment 2-B, 1242 Florida Avenue NE. 
(Br. 5-6, 7). However, appellant failed to file a timely mo- 
tion pursuant to Fed. R. Crim. P. 41 (e), in the District 
Court. Therefore, absent a pretrial claim of ownership or a 
possessory interest in the premises searched or property seized, 
appellant is without the requisite standing. Accardov. United 
States, 101 U. S. App. D. C. —, 247 F. 2d 568 (1957), cert. 
denied, — U.S. — (1957). Cf. Waldron v. United States, 95 
U.S. App. D. C. 66, 219 F. 2d 37, 41 (1955). 

Although it is within the discretion of the trial court to en- 
tertain a belated motion to suppress during trial, it is clear 

*A pretrial motion filed by two codefendants did not include appellant 


(J. A. 18). In any event, the requisite standing was not assumed upon 
the hearing of that motion (J. A. 14). 
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that the trial court refused to exercise that discretion (J. A. 
23). Rightly so, the belated untimely objection was not 
shown to be excusable, and was not required to be considered 
during the orderly procedure of trial. Smith v. United States, 
72 App. D. C. 187, 112 F. 2d 217, 218 (1940), cert. denied, 311 
U.S. 663; Cf. Waldron v. United States, supra. 

However, if it be assumed that the trial court’s denial was 
predicated upon an impression conveyed by counsel for some 
of the defendants that denial of the pretrial motion included 
appellant and was therefore the controlling rule of the case, 
exhaustive testimony elicited during trial clearly establish that 
the search warrant was validly executed. That the trial court 
so ruled in overruling appellant’s objection to the admissibility 
of the evidence is clear from the court’s statement, after hear- 
ing counsel fully, that appellant’s position was “not convinc- 
ing” (J. A. 42). Cf. Jennings v. United States, — U.S. App. 
D.C. —, 247 F. 2d 784 (1957). 

In conformity with the latter ruling the evidence: reflects, 
both on direct and cross-examination, that prior to forcing the 
door of the apartment to be searched, the officer heard “voices 
and the ring of adding machines”; he knocked on the door and 
announced “Police. We have a search warrant.” Stillness 
was the reply from within. The officer knocked a second time _ 
and again announced his identity. This time, a scramble for 
the front door was the answer, and the officer forced the door 
(J. A. 29-31, 32-34). Such procedure was more than sub- 
stantial compliance with 18 U.S. C. § 3109. Neither Woods v. 
United States,* Gatewood v. United States,’ nor Accarino v. 
United States require more. 

Moreover, a question of forcible entry is not present herein, 
since appellant and/or his associates, seeking flight from appre- 
hension after the officer had announced his purpose and iden- 
tity, ran and opened the front door. The two officers who 
prevented egress and thwarted the escape were duty bound to 
apprehend the fugitives and enter the open door. Cf. Woods ; 
v. United States, supra, 240 F. 2d at 40. 


*99 U. S. App. D. C. 351, 240 F. 2d 87 (1956). 
*93 U. S. App. D. C. 226, 209 F. 2d 789 (1953). 
*85 U.S. App. D. C. 394, 179 F. 2d 456 (1949). 
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Hence, from either concept, appellant’s contention is devoid 
of merit. 


Ill. Evidence was not improperly admitted 


Appellant apparently contends that he was prejudiced by 
certain statements, undisclosed at trial, made to the police by 
defendant Dean in the presence of appellant, to which the 
latter replied that “he didn’t have anything to say” (J. A. 27). 
He also apparently contends that inquiry by the court or per- 
mitted by the court as to the extra-judicial question directed 
to appellant, which elicited the foregoing reply, constituted an 
inference that appellant “should have said something and in 
effect constituted an inference by virtue of the silence of the 
[appellant] which was not cured by the charge to the jury 
we f° CET), 

Such contentions are devoid of merit. Indicative thereof is 
the fact that appellant relies upon Stewart v. United States, 
94 U. S. App. D. C. 293, 214 F. 2d 879 (1954). That case is 
factually distinguishable from the instant case and was re- 
versed because of fatally defective instructions, not curing 
instructions. 

Moreover, as intimated by appellant, the only conceivable 
theory applicable here is the hearsay rule of exclusion. How- 
ever, since the statement of Dean remained undisclosed, the 
prerequisite that the extra-judicial statement be reproduced in 
court—prescinding from the exceptions such as admissions— 
is not met and the bases upon which error could be urged is 
absent? Cf. Kelley v. United States, 99 U.S. App. D. C. 13, 
236 F. 2d 746 (1956). 

It cannot be assumed that Dean’s statements were accusa- 
tory. They may well have been exculpatory as his were de- 
" signed to be concerning himself (J. A. 26). 

If on the other hand such an assumption be made, contrary 
to appellant’s contention, appellant did not remain silent when 
confronted by the undisclosed statement (J. A. 27). And un- 


° Although appellant intimates that the rule of Mallory v. United States, 
354 U. S. 449 (1957), is involved, in addition to Dean’s statement being 
undisclosed and Dean having failed to object to the officer’s testimony, 
appellant waived the issue below (J. A. 25). 





ii 


like the expressed desire for counsel in Kelley, supra, wherein 
the arrest was uncolored by criminal activities at the time of 
arrest, appellant’s statement must be viewed in conjunction 
with the surrounding circumstances of his arrest at the “num- 
bers office,” the evidence of crime which surrounded him and 
his attempted flight from apprehension. Thus viewed, an 
accusatory statement by a codefendant when undenied is ad- 
missible as an exception to the rule. Cf. Dickerson v. United 
States, 62 App. D. C. 191, 65 F. 2d 824, cert. denied, 290 U. S. 
665. 

In any event, the court’s cautionary instruction—with re- 
spect to the lack of prejudice to be drawn from whatever Dean 
said, as well as appellant’s reply—obviates the possibility of 
reversible error. Marcus v. United States, 66 App. D. C. 298, 


86 F. 2d 854, 858 (1936). Appellant practically conceded as 


much (J. A. 28). 

Evidence justifying appellant’s conviction is in abundance. 
There is no reason to disturb the verdict of the jury. Cf. 
Woods v. United States, supra. 


CONCLUSION 


Wherefore, it is respectfully submitted that appellant’s con- 
victions be affirmed. 
Ourver GASCH, 
United States Attorney. 
Lewis CARROLL, 
Victor W. Carory, 
Harry T. ALEXANDER, 
Assistant United States Attorneys. 
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